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Address of Major General Geo. B. Davis, U. S. Army, 

on 

The Effects of War Upon International Conventions and 

Private Contracts. 

THE effect of war UPON PUBLIC TRE.VTIES. 

In seeking for an answer to the question here presented it will be 
well to state, briefly, one of the first effects of war upon the relations 
and intercourse of the belligerents and their citizens or subjects, and 
that effect is to establish a status of absolute non-intercourse. This 
continues to exist from the declaration of war until the conclusion of 
peace, or the establishment of a preliminary armistice. No rule of 
international law is more clearly understood, or more generally 
adopted and practised than this; it has the sanction of immemorial 
usage, it is enforced by the courts of all nations, and is accepted by 
all belligerents in the conduct of their military operations. In the 
practical operation of the rule the only relations between the bellig- 
erents, save those which will presently be alluded to, are those of 
public hostility. In view of the arbitrary and violent character of 
the operations of war, this rule is an extremely reasonable one, cal- 
culated to mitigate the hardships of war and to secure, so far as they 
can be secured, the personal and property rights of those who are 
subjected to its operation. 

As between the belligerents themselves this status is so complete 
that it can only be lawfully interrupted in one of the methods recog- 
nized by the laws of war for the establishment of such non-hostile 
relations as may become necessary, from time to time, in the prosecu- 
tion of their military operations. Truces may be entered into, com- 
munications may be established through the instrumentality of flags 
of truce, safe conducts and licenses to trade may be issued, and, when 
the fortunes of war have turned decisively in favor of either bel- 
ligerent, an armistice may be concluded as a necessary preliminary to 
the negotiation of a treaty of peace. 

But few states deliberately place themselves in a belligerent attitude 
between whom treaty obligations of considerable importance are not 
in existence at the date of the rupture of friendly relations. These 
undertakings create mutual rights and obligations and some of them 
are of such serious importance that their unexpected abrogation would 
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constitute a serious blow to their prosperity and to the health of the 
body politic. So the question is what is the fate of these undertakings 
when the states who are parties to their operation find themselves en- 
gaged in war as opposing belligerents. Are they annulled, or abro- 
gated ? Are they dormant and without operative force during the con- 
tinuance of the war, or do some or all of their requirements continue 
in force as if hostilities had not intervened? 

Many authors are of many minds on this subject, and the existing 
conditions in tiiat regard are fully set forth in the able and interesting 
treatise of Dr. Oppenheim, one of the most recent and authoritative 
writers on the general subject of international law. Oppenheim 
truthfully says on this point: 

The doctrine was formerly held, and a few writers maintain it even 
now, that the outbreak of war ipso facto cancels all treaties previously 
concluded between the belligerents, such treaties only excepted as 
bave been concluded especially for the case of war. The vast ma- 
jority of modern writers on international law have abandoned this 
standpoint, and the opinion is pretty general that war by no means 
annuls every treaty. But unanimity in regard to such treaties as are 
and such as are not cancelled by war does not exist. Neither does a 
uniform practise of the states exist, cases having occurred in which 
states have expressly declared that they considered all treaties an- 
nulled through war. Thus the whole question remains as yet un- 
settled. But nevertheless with the majority of writers a conviction 
may be stated to exist' 

The most fundamental fact of war is, concededly, the inevitable 
suspension of all intercourse, public and private, by which it is ac- 
companied. A reasonable application of the rule of non-intercourse 
would clearly operate to suspend, if not to terminate, all treaty rela- 
tions between the belligerents. But interstate relations are now so 
extensive and so complicated that abrogation, or even a suspension of 
operation of all treaties is simply out of the question. The follow- 
ing clauses of conventional obligation seem to continue in force during 
the existence of international public war: 

1. Treaties in the form of executed contracts, in the operation of 
which areas of territory, for example, have been ceded by one Power 
to the other, sometimes as the result of conquest, sometimes by a 
treaty in the nature of a conveyance. These correspond to convey- 



'Oppenheim, Jnternatioiwl Laiu, p. 107. 
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ances of real estate, and are universally regarded as binding even 
though the original signatories should subsequently become bel- 
ligerents. They are sometimes called transitory conventions. The 
territory acquired from Mexico by the United States in the operation 
of the Treaty of Guadalupe Hidalgo, in 1848, would unquestionably 
be regarded by Mexico as a part of the territory of the United States, 
were the two republics to become belligerents in a future war. Such 
cases have occurred in the past, especially in continental Europe, and 
the practise seems to have been for the former sovereign to regard 
an intrusion into his former possessions as an act of military occupa- 
tion rather than as an act of sovereignty. 

2. Postal conventions governing the rates of postage and the 
methods of carrying the mails. 

3. Treaties establishing or modifying standards of coinage, weight.'^ 
and measures. 

4. Treaties that were intended, at the time of their negotiation, to 
become operative in time of war. To this class belong the Declara- 
tion of Paris of 1856, the Declaration of Saint Petersburg of 1868, 
the Geneva Conventions of 1864, 1868 and 1906, including the adapta- 
tion of the requirements of the Convention of 1864 to maritime war- 
fare, which was adopted at the Hague Conference of 1907, and the 
rules governing the conduct of the operations of war on land, orig- 
inally adopted at the Hague Conference of 1899, and subsequently 
modified, in some particulars, by the Conference of 1907 at The 
Hague. As these only become operative in time of war and are with- 
out effect in time of peace, it follows that violations of them by one 
belligerent would be followed by a resort to coercive measures, in 
the nature of acts of retaliation, as in the case of other violations of 
the established rules of war. 

5. In view of the numerous conferences and congresses that have 
taken place in the last fifty years, and of the important part that some 
of them have played in international affairs, it is not too much to hope 
that their efforts may. at no distant day, assume the character of world 
legislation. Composed of delegates from the more important nations 
of the civilized world and representing a constituency' composed of 
sovereign and independent states, they speak in the name of humanity 
and in the interest of civilization. Thus far these bodies have 
been more interesting rather on account of the number and character 

•of their membership than by reason of the work accomplished; but 
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more general and important results may be expected in the not dis- 
tant future, as the states represented realize the necessity of legisla- 
tion in respect to certain phases of international intercourse — especially 
in matters concerning the international status of individuals. 

Are there any treaties, the suspension or abrogation of which takes 
place, as a matter of course, at the outbreak of war between the sig- 
natory parties? In this class we find mention made of the following 
cases : 

1. Treaties of alliance. Such an undertaking is so inconsistent 
wttii a state of actual hostility that it necessarily falls to the ground. 
If one state only is a party to an alliance, to which the other bel- 
ligerent is a stranger, the question before the signatory would be 
whether, in view of the existence of the war, and the consequent drain 
upon his military resources, he continues able to perform his duties as 
a member of the alliance. With this, of course, the other belligerent 
has no concern. 

2. Customs and revenue treaties. As the business of importation 
ceases at the outbreak of war. obviously the treaty stipulations under 
\Vhich it is carried on would equally cease. It is conceded that it 
might be to the interest of one belligerent to allow certain lines of 
trade to continue, covering them, if need be, by licenses to trade ; but 
such intercourse would be part of the commercia belli which is recog- 
nized by the laws of war, and would not grow out of or be created 
by the treaty. 

It would thus appear that, if he will, a belligerent may regard all 
treaty obligations with the enemy as inoperative, from the date of 
declaration of war, or its actual outbreak. This in pursuance of the 
universally recognized requirement of the law of nations that operates 
to interdict intercourse of every kind between belligerents and their 
■subjects. Assuming that the rule of intercourse above stated is for 
the benefit of a belligerent, he may waive its operation in any case 
in which such waiver will operate to his advantage, or to the embarrass- 
ment of the enemy, or which will tend to minimize the hardships of 
war, to diminish the extent of its operation or contribute to its humane 
conduct. 

In this case, as in that first mentioned, one looks in vain for a basis 
for the practice of permitting certain treaties or clauses of treaties to 
continue in force during a war between the belligerent signatories. 
It is equally vain to attempt to state a usage or practice in either regard 
to which a belligerent would be likely to resort in time of war. , 
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It is similarly difficult to determine from actual practice, in time 
of peace, whether a clause which has been suspended in time of war, 
does or does not come into operation, by its own force, at the conclu- 
sion of peace. There is a reason for the variance in practice in this 
regard. Treaties are of all ages, in point of date, and differ widely in 
practical importance and frequency of application. Some may be so 
nearly obsolete as to warrant their being regarded as of too little real 
importance to be revived in a treaty of peace. The negotiators of a 
treaty of peace may also be of the opinion that there is a revival, that 
is that treaties were in fact, suspended during the war, but revive with 
the treaty of peace and, both being of the same mind, the matter is 
omitted from the text of the treaty. It should be remembered, also, 
that the parties to a treaty of peace are not on a footing of equality ; 
and however much the vanquished party may desire to obtain recog- 
nition for certain treaties, he will be unable to secure such recognition 
against the will or desire of his successful antagonist. 

The cases usually cited indicate a wide variance in practice in the 
mention of previous treaties in the treaty of peace. The Declaration 
of Paris, which terminated the Crimean War in 1856, contained a 
qualified recognition of ante bellum treaties. In one the treaties at the 
close of the Italian war of 1859, two of the belligerents restored opera- 
tive force to all treaties in force at the outbreak of the war; the 
treaty between the other two belligerents was silent as to such revi- 
val, although the treaty relations between them had been not only nu- 
merous but important. The Treaty of Prague at the close of the 
Austro-Pnissian War of 1866, contained a clause of revivor, while 
that which closed the Franco-Prussian War in 1871 revived a part only 
of the existing stipulations between France and Germany.' After the 
Russo-Japanese War in 1904 there was no confirmation or revivor of 
treaties in force at the outbreak of the war.^ 

Before a rule can be stated in this regard it will be necessary for it 
to be authoritatively determined whether all treaties between the bel- 
ligerents are terminated by the outbreak of war. As to this it has 
been seen that there is no generally accepted rule and, in the absence 
of a rule, no uniform practice. If treaties are terminated, there is, of 
course, no question of their revival. If they are merely suspended, 
then the question arises as to the manner in which the revivor is 
accomplished ; does dt follow automatically upon the conclusion of the 



^'Hall, Int. Law (fourth edition), 451. II Oppcnheini, 289. 
^TT Oppenheim. 107. 
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treaty of peace, or is it necessary, in order to restore their operative 
force, that the suspended ■ instruments should be mentioned in the 
treaty ? As the treaties are restricted in their operation to the belliger- 
ents alone, other states have no real concern as to whether there is or 
is not a revival. 

The states most closely interested in the existence and operation of 
the treaties may be relied upon to reach their own determination of 
the matter. If great importance is attached, not only to the fact, but 
to treaty procedure between the belligerents, the case of suspended 
conventions will probably be covered in the treaty of peace; if they 
are but feebly interested in the subject, regarding the stipulations as 
being without present or even prospective importance, they will prob- 
ably be omitted, leaving the field of treaty stipulation in that regard 
to be covered as questions arise in their relations calling for an ex- 
ercise of the treaty-making power. 

PRIVATE CONTRACTS. 

The term "private contracts," as here used, and as employed gen- 
erally in international law, obviously has a somewhat broader meaning 
than is conveyed by its mere name, or than is given to it by courts who 
have power conferred upon them by law to pass upon questions of 
contract. The term would seem to include partnerships and all busi- 
ness transactions between individuals or corporations, in addition to 
those that are evidenced by writing, either as simple contracts or as 
specialties under seal. Vattel, who never fails in point of clearness, 
says : 

When Alexander by conquest, became absolute master of Thebes, he 
remitted to the Thessalians a hundred talents which they owed the The- 
bans. The sovereign has naturally the same right over what his sub- 
jects may owe to enemies. He may therefore confiscate debts of this 
nature, if the term of payment happen in time of war; or at least he 
may prohibit his subjects from paying while the war continues. But 
at present, a regard to the advantage and safety of commerce has in- 
duced all sovereigns of Europe to act with less rigor in this point. And 
as the custom has been generally received, he who should act contrary 
to it would violate the public faith ; for strangers trusted his sub- 
jects only from a firm persuasion that the general custom would be 
observed. The state does not so much as touch the sums which it 
owes to the enemy; money lent to the public is everywhere exempt 
from confiscation and seizure in case of war.* 



^Vattel, Liv. Ill, Chap. VI, p. 87. 
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Hall says in his statement of the existing rule: 

To say that war puts an end to all non-hostile relations between the 
subjects of the enemy states, and between the subjects of one and the 
government of the other, is only to mention one of the modes of opera- 
tion of the principle, which lies at the root of the laws of war, that 
the subjects of enemy states are enemies. The rule is thus one which 
must hold in strict law in so far as no exception has been established 
by usage. Logically it implies the cessation of existing intercourse, 
and the right on the part of a state to expel or otherwise treat as 
enemies the subjects of an enemy state found within its territory; the 
suspension or extinction of existing contracts according to their na- 
ture, among extinguished contracts being partnerships, since it is im- 
possible for partners to take up their joint business on the conclusion 
of the war at precisely the point where it was abandoned at its com- 
mencement; a disability on the part of subjects to sue or be sued in 
the courts of the other; and, finally, a prohibition of fresh trading or 
other intercourse and of every species of private contract. Of late 
years it is seldom that a state has exposed itself, together with its 
enemy, to the inconveniences flowing from a rigid maintenance of the 
rule of law ; but the mitigations of it which have taken place have 
generally been either too distinctly dictated by the self interests of the 
moment alone, or have been too little supported by usage to con- 
stitute established exceptions.^ 

Oppenheim, one of the most recent writers on this subject, dissents 
broadly from other authors and takes the view that "such a rule of 
international law does not exist and has never existed, as international 
law has nothing to do with the- conduct of private individuals, but is a 
law between states only and exclusively."" Later he says, after as- 
serting that the rule of law on this subject is one of municipal rather 
than international law: 

No case of confiscation has occurred during the nineteenth century 
and, although several writers maintain that according to the strict law 
the old rule, in contradistinction to the usage which they do not deny, 
is still valid, it may safely be maintained that it is obsolete, and that 
there is now a customary rule of International Law in existence pro- 
hibiting the confiscation of private enemy property and the annulment 
of enemy debts on the territory of a belligerent. Accordingly, the 
embargo of enemy ships in the harbors of the belligerents at the out- 
break of war is no longer made use of, and a reasonable time is granted 
to them to leave those harbors. On the other hand, this rule does not 
prevent a belligerent frorh suspending the payinent of enemy debts till 



5Hall, Int. Law (fourth ed.), Part III, Ch. I, Sec. 126, p. 405. 
«II Oppenheim, pp. 110, 111. 
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after the war for the purpose of prohibiting the increase of enemy 
resources ; from seizing pubHc enemy property on his territory, such as 
funds, ammunition, provisions, and other valuables; and from pre- 
venting the withdrawal of private enemy property which may be made 
use of by the enemy for military operations, such as arms and muni- 
tions/ 

Here, as in the case of conventional obligations, we are not at a loss 
for a definite rule. The conversion of the subjects of the belligerent 
parties into legal enemies, as the result of the outbreak of war, tends 
to simplify the discussion of this branch of the subject. In the oper- 
ation of the rule the citizens of the opposing belligerent become ene- 
mies, their property becomes enemy property and, as enemies, they 
cease to have standing in the courts of the opposing belligerent. Dur- 
ing the continuance of the war they may not sue in the courts of the 
hostile state, or invoke the application of remedies to which citizens 
of that state and, in certain cases, even aliens are entitled; and all 
contractual undertakings, those in existence at the outbreak of the 
war, as well as those subsequently incurred, fall within the operation of 
the rule and become legally inoperative, unless approved, or recognized 
by the belligerent in whose favor the rule operates and who, for that 
reason, may waive its operation in particular cases. 

But there is another point from which the question of private prop- 
erty and private contracts may be viewed. The protection afforded to 
private property in time of war, which has been steadily increasing 
both in extent and amount for more than a century, has been so broad- 
ened, in the operation of the conventions of 1899 and 1907 at The 
Hague, as to give the ancient protection the character of a complete 
immunity. The Convention of 1907 provides that: 

Family honor and rights, the lives of persons, and private property, 
as well as religious convictions and practice, must be respected. Pri- 
vate property can not be confiscated.* 

In paragraph (h) of Article 27, as amended by the Conference of 
1907, an additional security will be found. Its insertion was suggested 
with a view to its performing the function of a legislative interpre- 
tation of some of the stipulations of the Convention of 1899. It may 
be feared that, like other legislative interpretations, it will itself stand 



'II Oppenheim, pp. Ill, 112. 

'Scott, The Hague Conferences of 1899 and 1907, Vol. II, p. 757. 
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in considerable need of construction when it is attempted to give it 
practical application in time of war. This much may be said, how- 
ever, that it was the desire of the Conference to give conventional 
form to a clause which was conceived entirely in the interest of the 
non-combatant enemy residents of territory in belligerent occupation 
in time of public war. The clause provides that: 

In addition to the prohibitions provided by special conventions, it 
is especially forbidden: * * * (h) To declare abolished, sus- 
pended, or inadmissible in a court of law the rights and actions of the 
nationals of the hostile party." 

It would thus appear that, where the old rule ends, forbidding con- 
tractual intercourse, the new one begins, extending to enemy citizens a 
complete immunity from pillage or spoliation in respect to their real 
and personal property, including all those incorporeal things which, 
by the law of each state, are recognized as having the character and 
incidents of property. 

The Chairman. The Society will now be pleased to hear the paper 
of Mr. Thomas Willing Balch, of the Philadelphia bar. on "The 
Marine Belt and the Question of Territorial Waters." 



AnDRF.s.s OF Thomas Willing Balch. Esq.. of the Philadelphia 

Bar, 

on 

The Marine Belt and the Question of Territorial Waters. 

Owing to the gradual increase in the range of modern artillery, the 
need and demand for a revision and extension of the territorial sea is 
becoming year by year greater. If, however, on account of belligerent 
operations, the limit of the territorial sea is extended, the international 
fishing grounds are thereby correspondingly curtailed to the detriment 
perhaps of a large part of the fishing interests of the world. Would 
it not be for the general interest of nations then, that the question of 
enlarging the coastal sea for belligerent purposes, should be considered 
separately and apart from the extent of the marine belt for fishing and 
other commercial uses? 



'Scott, The Hague Conferences of 1S99 and 1907, "Vol. II, p. 389. 



